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Commission issued an Order investigating 1) whether GTE's DSL services are interstate

GTE's Direct Case l on the Commission's Order DeSI~ulating Issues for Investigation

including ACI, filed Comments addressing these two <Iuestions (see Exhibit A). Subsequently,
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ACI Corp. ("ACT). bv its attorneys. respectfully submits these comments in response to

COMMENTS OF ACI CORP. ON THE
DIRECT CASt<: OF GTE

, Direct Case of GTE 1;/;' !(:Iephollc Operalio!l\ ' ;/" ' ((11'//1\0 I 'l'ml1smillalll;'() I UN, CC Docket
lJ8-7 ') (filed Sept 8. 1l)')8)

. CnF Telephone ()pem/lIl.'!. ( 'oJllprmies CiTO( , 'lor: //1 ( '( '\0. I (iTO(' TranslI/ittal No. :l60. Direct Case
of GTE. CC Docket No ()X .• ] (,7 DA <)X-I X1X (filed SepL2'i I')'IX) ("GTE's Second Direct Case")

. C;TF Telephone Opem/III.'!. ('oll/pantes (i'/()(' Tart!f fi '(' .\0 I (iTO(' 'l'ranslllitfal Vo :l60. Order
Designating Issues for [nyeSligatloll CC Docket No <)X·j(,·' D \ ')X-I:-nX I reI. Sepl II. l<)I)8)

'GTE Transmittal N(l IliX (filed May 15. I')<)X)

I (ifF' '/dep!lo/Je ()pcr'lliOIl\ (iU)(' tal'l//\II ! /"(l/l\111illol Yo. 11·lfs. Order. CC Docket 9&-79 (reI May
2'). 1<)981

On May 15. 1998 GTE tiled an amendment to its interstate tariff to include its ADSL

questions. GTE filed its Direct Case:'> In response to (rTE's Direct Case. several parties,

authority to the states in order to prevent anticompetir \c pricing practices 4 Responding to these

services subject to the Commission's jurisdicti()11~.'lnd2) whether the FCC should defer pricing

services as special access services' Pursuant to petitIons challenging this amendment, the

("J)es;~l/{/t;()11 Order ''/ in the above-captioned dockc:

GTE Telephone Operating Companies
GTOC Tariff FCC No 1
GTOC Transmittal No. 26Ci

In the Matters of



GTE again filed to amend its tariff in order to expand its ADSL services to additional

jurisdictions 6 The Commission again opened an investigation of GTE's tariff, addressing the

same two jurisdictional issues that the Commission previously raised in response to GTE's initial

ADSL tariff Because this second investigative order addresses the same two jurisdictional
~ -

questions, GTE filed in response a copy of its Dire,.:t (,lse filed in the Commission's first

investigative order of Gn:- s taritr7 Accordingly, alsi! recognizing that the questions in this

matter have been presented previously and have been :lCldressed successfully, ACI hereby

submits a copy of its Comments on GTE's Direct Case as Exhibit A herein, and formally

incorporates by reference its September 21 ('ommenh mlo this investigation

RespectfiJllv submitted,
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EXHIBIT A



with our clients in order to ohtain review and final approval of the comments in the matter
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captioned above, and thus necessarily delayed the timely submission of the attached comments

Pursuant to Section I 46(b) of the Commission's rules, 47 CF.R. § 1,46(b), ACI Corp

All parties and Commission Staff, including the Common Carrier Bureau's Enforcement

Division, were timely served with the attached comments hefore 1000 a.m on Monday;

September 21, 1998 As a result, neither the partie~ III \f the Commission will be prejudiced by this

brief and unavoidable delay The Commission's inclu'.lon of the comments in the record is in the

and FirstWorld Communications, Inc., by their attorneys, respectfully submit this motion to fIle

public interest, will not prejudice interested parties and will provide input that will allow the

comments in this docket one day late. Failure of counsel's PBX trunks prevented communication

Pacific Bell Telephone Company
Pacific Bell Tariff FCC No 128
Pacific Transmittal No 1986

GTE Telephone Operating Companies
GTOC Tariff FCC No. I
GTOC Transmittal No I J48

In the Matters of

BellSouth Telecommunications, Inc
BellSouth Tariff FCC No 1
BellSouth Transmittal No 476



Respectfullv submitted,

Investigation

WHEREFORE, this motion should be granted a~ the inclusion of the comments in the

COl/lise! illr ACf Corp. and FirstWorld
COlJlIllllll/( a/lOllS, Illc.
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record is in the public interest and wil1 not prejudice inlcrested parties

Commission to more completely examine the issues rajc;cd in its Order Designating Issues for
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SUMMj\Rl

BellSouth, GTE and Pacific Bell (the "ILEC Respondents") have correctly concluded that

their OSL services are interstilte special access serVlces properly tariffed under federal jurisdic

tion However, while this conclusion is correct. the II I C Respondents' analysis is not. Their

DSL services are nQt interstate on the asserted ground 1h31 the fLEe Respondents are providing

"Internet access." The ILECs offer data connectivitv hetween end users and their ISPs, but it is

the lSPs who are providing Internet access, not the ILl'C DSL service Rather, the ILEC DSL

services are jurisdictionally interstate because thev are dedrcilted, mixed-use facilities used to

transport both intrastate ilnd interstate traffic. ilnd 3S sikh ilrc evaluated under the Commission's

long-standing "ten percent rule" for jurisdictional classification of dedicated private line and

special access services nSf is a data transport technology that can be used to provide a number

of different high-speed data services, many ofwhlCh like the ILEC Respondents' services in

these dockets, are properly classified as interstate telecommunications services.

The Commission is also considering whether )1 not to "delegate" to state commissions its

power to govern tariffing of DSL services, on the ground that state commissions, based on their

authority over unbundled network element prices and I elative expel1ise in the costing data,

should evaluate whether or not fLECs have priced their inputs and retail OSL services in such a

way as to create an illegal price squeeze The Comn11Ssion has the settled authority to review all

interstate tariffs to determirw whether or not thev arc Hltlcompetitive and thus inconsistent with

the Communications Act The Commission should not delegate this authority to state

commissions with respect to Respondents' OS\. serVices, for several reasons.

Fir~t, while the price squeeze concerns of nels entrants are significant and well-placed,

the Commission has full authority to prevent and punish 1I1egal price squeeze conduct Second,



the Commission is well-versed in addressing the price squeeze concerns of new entrants and has,

in the past, successfully forestalled attempts hy ILFCs to shift costs to monopoly services in or

der to justify retail rates that effect a price squeeze If upon review the ILEC Respondents' rates

cannot possibly account for the unbundled loop and 01 her input costs needed to provide those

services., the Commission should reject their interstate tariffs and give the ILECs a simple

remedy either lower the costs of inputs at the state level, or cease the cross-subsidization of their

retail interstate OSL rates Thic<;i, the CommiSSIOn ha~ already initiated proceedings that will

provide an additional check on the ability of the II Fe,; to impose an illegal price squeeze by

allowing the ILECs to offer advanced services, includIng those based on OSL technologies,

through affiliates In the past the Commission has COllectlv viewed affiliate arrangements, with

the proper safeguards, as providing lLECs with a disincentive to engage in anticompetitive

pncmg.

Some parties have erroneously argued that classifying and tariffing Respondents' OSL

services as interstate would allow lLECs to avoid thell obligation to pay mutual or reciprocal

compensation to CLECs for the origination and termlnation of "dial-up" calls from end users to

ISPs. This is simply not the case. OSL technologv can be used to provide both interstate and

intrastate services, and in the case of Respondents' services, OSL technology is being used to

provide dedicated, interstate services Thus, a tindini! that Respondents' DSL services are prop

erly interstate special access services will not prevclll ('lEes from c01lecting mutual compensa

tion for ordinary, "dial-up" traffic terminated tolSP'

[n keeping with the fact that DSL technology ('·an be used in conjunction with UNEs to

provide interstate services, the Commission should ;1'; it addresses these jurisdictional issues,

vigilantly protect new entrants' rights to access UNFs and collocation under Section 251 of the

II



1996 Act The Commission should expressly reafftrm !11 this proceeding the obligation ofILECs

to provide UNEs, including DSL-capable loops, for use bv competitors in providing interstate

services

II



II THE COMMISSION SHOULD RETAIN ITS AUTHORITY OVER RESPONDENTS'
DSL TARIFFS AND SHOULD REJECT DSI TARIFFS THAT EVIDENCE AN
ANTICOMPETITIVE PRICE SQUEEZr· .8

1\

4

4

.2

. .. 1

D. The Commission's Proposed Affiliate Scheme for the ILECs' Advanced Services
May Reduce the ILECs' Ability to Effect an Illegal Price Squeeze, and Any
Deference of Authority to the States \Vnuld Be Premature. 18

C The Commission May Exercise Junsci!i·tJon Over Respondents' DSL Tariffs
Without Any State Preemption .. 8

B Input Costs Represent a Substantial Portion of Competitors' Costs for Providing
DSL Services, and the Current Dispalltv Between ILECs' Input Charges and
Retail Rates Effect an I1legal Price Sqi weze I I

A Respondents' DSL Services Merely Pwvide Connectivity Between Internet
Service Providers and Their Subscrlhel" . 5

A As a Matter of Law the Commission Has the Authority to Review Respondents'
DSL Tariffs and Determine If the Prices Contained Therein Are Anticompetitive,
and Thus lnc,msistent with the Communications Act 10

RESPONDENTS' PROPOSED APPLICATION OF DSL SERVICE IS AN
INTERSTATE COMMUNICATIONS SFI{V[(~E

C Unless Respondents' DSL Tariffs Contain Rates That Reflect UNE and Input
Costs, the Commission Should Reject Those Tariffs and Allow Respondents' to
Choose Either to Lower Input Costs 0: Cease the Cross-Subsidization of Their
DSL Services 15

B. Respondents' DSL Services Are Interstate Special Access Services Subject
to Federal Jurisdiction Under the Commission's "Mixed Use"
Classification Regime. .5

INTRODUCTION

DISCUSSION.

SUMMARY.

I



III CLASSIFYING RESPONDENTS' SERVICES AS INTERSTATE NEITHER
INVOKES MUTUAL COMPENSATION CONCERNS NOR DIMINISHES
ILECS' OBUGATION TO PROVIDE lINE'S, INClUDING DSL-CAPABLE

LOOPS UNDER THE ACT. 18

CONCLUSION.
21



above-captioned dockets

promote competition and reasonable rates in the rnar~ et for Digital Subscriber Line CDSL")

ACI and FirstWorid are both competitive local exchange carriers ("CLECs") seeking to
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respectfully submit these comments in response tn Respondents' Direct Cases
l

on the Com-

mission's Orders Designating Issues for Investigation I"fJesiKIlG/ioll Orders"l in the three

ACI Corp and FirstWorid CommunIcations. Inc ("Commenters"), by their attorneys,

I BcllSouth Teleeommunicalions. Inc. BellSouth TariffFCC No. I. BellSouth Transmillal No. 476, Direct
Case of BellSouth. CC Docket No. 98-161 (filed Sept II. 1998) ('BeIISouth Direct Case"); GTE Telephone
Operating Companies GTOC Tariff FCC No. I GTOC Transm~ltal No. 1148. Direct Case of GTE, CC Docket No
98-79 (filed Sept. 8, 1998) ("GTE Direct Case"); SBC Communications, Inc. for Pacific Bell Telephone Company
Pacific Bell Tariff FCC No. 128. Pacific TransmillaIJ:',fQI98(, Direct Case of Pacific Bell. CC Docket No. 98-103
(filed Sept. II, 1998) ("Pacific Bell Direct Case")

2 BellSoulh Teleeommllnications. Inc. BeIlSollthJ'aJ~lJfI~~(,~!':J~_lBclISollth Transmillal No 476,Ordcr
Suspending Tariff and Designating Isslles for Investigation CC Dockct No <J8-I(JI (rei Sept 1,1998); GTE
Telephone Operclting COIllp-'!I1ies GTOC Tariff FCC No_LCi]DC'j'rclnsmitlal NQJH~. Order Designating Issues
for Investigcl\ion. CC Docket 1\Jn 9X-7') (rei Aug 20. 1')9X) PaCific BsILIeIepJ)QI1~C:;9111lli:!!I}'_Pacific l?c1I]';lrjfT

Pacific Bell Telephone Company
Pacific Bell Tariff FCC No 128
Pacific Transmittal No 1086

In the Matters of

GTE Telephone Operating Companies
GTOC Tariff FCC No. I
GTOC Transmittal No. 114R

BellSouth Telecommunications, Inc
BellSouth Tariff FCC No I
BellSouth Transmittal No 476



based services ACI and FirstWorld believe that vigorous competition in the high-speed data

market can only arise if retail DSL services are tarifTcd under the proper jurisdiction, in this in-

stance as interstate services, and where there is effcctiv« regulatory oversight over retail DSL

prices of incu mbent loca1excha nge carriers ("I LE( s" i 10 protect agai nst anticompetitive pricing,

including price squeezes

INT~QJJJJ('IION

Bel/South, GTE and Pacific Bell (the "ILEe Respondents") filed amendments to their

interstate tariffs to include DSL services as interstate special access services} DSL is an ad-

vanced data transport technology that allows the prO\'lsloning of high-speed transmission of

digital data, voice and video over compatible copper jncalloops far more efficiently than exist-

ing services 4 Several parties filed Petitions to Reject Deny or Investigate these tariffs on sev-

eral grounds, including that (I) the tariff was not properly before the FCC; (2) the tariff in-

c1uded a improper bundling of services; and (3) the rales at which the ILEC Respondents offered

the service were unlawful under the Telecommunications Act of 1996 and the antitrust laws"

In response to these petitions, the Commission suspended Respondents' tariffs for one

dal and opened investig<ltion proceedings on Respondents' tariffs to address two principal is-

FCC rig, 128. Pacific Transmitlal~<1J28().Order Designallng issues ror Im'estigation, CC Docket No 98- 103 (reI
Sept. 2, 1998) ("Designating Order")

3 BellSouth Transmillal No, 476 (filed August IR ! ')')1'1. GTE Transmittal 1148 (filed May 15, 1998):
Pacific Transmittal No 198Cl (filed June IS. 1998).

4 Respondents have priced their basic DSL services as f()lIows: BcllSouth's rate is $45,00 per month, with a
non-recuning charge or $1 00: GTF' s rate is $40,00 per month .. II'JIIl a non-recuning charge of $60,00; and Pacific
Bell's rdte is $59.00 per month. wi th a non-recurring charge or $ I2'i 00 BellSouth Transmittal Section 7,5 21 (A);
GTE Trdnsmittal Section 16,(>(H): Pacific Bell Transmittal 177 -l

5 The rollowing Petitioners challenged Respondents' tarifTs : America Online, Inc.; Association for Local
Telecommunications Services: Calirornia Cable Television ASSOCIation; Commercial Tntemet Exchange
Association: Covad Communications Company: Cox Conll1llll1lGllions, Inc. e*spire Communications, ]nc., Focal
Communications. Inc: Hyperion Communications. ICG COlllmunlcations, Inc: Intenlledia Communications, Inc,
lTC'DcHaCom Communications. Inc. KMC Telecom Inc. Mel Communications Corp: Network Solutions Access.
Inc, Nortllpoint Comll1unicat ions. Inc: Sprint Corporation. Teleport Communications Group, Inc.

(, BellSouth Tclee.9....!!.I-'!lll1.lCa(.~ons. Inc. BclISouthJ)rjJfJ:CCNo. L BellSouth Transmittal No. 476, Order
Suspending T:lrirrand Design;llilll', Issues ror Investigation ('C !lockel No n-l(l1 (I'd Sept II. 1998): GTE



sues fir~t, whether Respondents' DSL services are Intci state services subject to the Commis-

sion's jurisdiction; and ~yc:()nd, whether the FCC Sll(lUid defer pricing authority to the states in

order to prevent anticompet it ive pricing practices

The answers to the Commission's questions depend on understanding the network archi-

tecture ofDSL technoJogv as well as the nature of the DSI market DSL is a transmission tech-

nology with a wide variety of potential applicatiom, thal offers tremendous promise to invigorate

the provision of advance telecommunications and InJ(mnation services New entrants can use

DSL technology to provide both intrastate and interst;J1c services In the case of Respondents

their services use DSL, via local loops and dedicated "Iol1--switched facilities, to deliver traffic to

Internet Service Providers ("ISPs") Like Respondent'< DSL competitors must use the local ex-

change network, and thus purchase unbundled network elements ("UNEs"), ~, copper loops, to

combine with their own DSL equipment These unbundled elements are the most essential, and

most difficult to acquire, input for the provisioning of DSI services Accordingly, lLECs with

bottleneck control over these inputs wield an eIlOrnH)i1~~ alllount of power with respect to the

ability of competitive providers to provision OSI, sen'lces

Telephone Operations GTOC Tari IT No. I GTOC Transmittal N()JJJ~, Ordcr. CC Dockct 98-79 (rc. May 29,
1998)~ Paei fie Bell Telephone CQ!I!Ilan\, Paei fie Bel I Iilri IT FCC NoI2lLE,g::if,cIransmiltal No 1986, Order D,
CC Docket No 9R-IOJ (reI Jill\' 29 1998) -----..-.---



I21SCl rSSI()N

I. RESPONDENTS' PROPOSED APPLICATION OF nSL IS AN INTERSTATE
COMMUNICATlONS Sf~RVICE

The fundamental question posed in this proceeding is whether the ILEC Respondents'

DSL services are jurisdictionally interstate, thereby falll1lg within the FCC's jurisdiction Under

the Communications Act of 1914, the Commission s c\clusive jurisdiction extends to "al1 inter-

state and foreign communication by wire or radio," 47 I J S C ~ 152(a), which by definition in-

cludes all transmissions that occur, in whole or In pan hetween states, regardless of the physical

location of the underlying facilities 7 The inquiry tel determine jurisdictional classification must

therefore "contemplate[] the regulation of interstate \Vlre communication from its inception to its

I · "xcomp etlon.

Respondents are correct that their proposed application ofDSL must be classified as an

interstate service, although their analysis of this complex issue is faulty Respondents' servIce as

provided to ISPs are not interstate merely because the ISP end users apply DSL as part of their

own Internet services. Although the Internet is inherently Interstate, the "end-to-end analysis"

proposed by Respondents docs not dictate that its DSI service. unlike an ISP's service, is inter-

state 9 Rather, the ILECs' applications of OS I, technology provide access services to their ISP

customers that fal1 within well-established CommIssion precedent governing the jurisdictional

classification of private lines and special access servic("s This settled jurisdictional regime c1as-

sifies Respondents' DSL services as interstate witho1111he need to resort to any "inseparability"

state preemption analysis

Se~ Nalion(l! ASS'll~LR-9~lIlatorY Ulils COllllllrS\ F(:{;. 74() F 2d J492. 1500 (DC CIL 1984)
CNARUC")ClTlhe FCC has for .Icars c.,crciscd junsdiclioll 0\ cr tnlrastalc facilities (hal were partially used to
complete interstate telephone calls ")

x United States v. AT&T 57 F Stipp 451. 454 (S D~, Y 1994). afT'd. 125 US. X17 (1945)
<' BCllS011lh Direct Case ;119 GTE Direct Case at I ;;'11 PaCific Bell Direct Case 1-10



A. Respondents' OSL Services Merely Provide Connectivity Between Internet
Ser-vice Providers and Their Suhscriheni

DSL technology provides a dedicated communications conduit, a "transparent, unen-

hanced, transmission path' 10 over which Internet CClnU'nt can be packet-switched between users,

including Internet Service Providers (ISPs) and thell <;uhscribers Although ISPs will use this

technology to provide Internet access services that arc d(~cidedly interstate, the ILEC Respon-

dents are incorrect in arguing that this fact, in itself 11C«'ssarily classifies their own DSL as in-

terstate I)

Respoodents cannot stand in the shoes ofthcir ISP customers for purposes ofjurisdic-

tional classification, since they are not using DSL to pr!lvide Internet access services Were Re-

spondents providing both the DSL service and the Interstate Internet service, their arguments

would be correct The ILECs, however, are providing 10 their ISP customers only the dedicated

line between the ISP points or presence ("POPs") and theIr subscribers' modems It is the nature

of this access line--- not the Internet service offered hv the ILEes' rsp customers --- that defines

the nature of Respondents DSL services as ll1terstate ,nrnmunications

B. Respondents' DSL Ser-vices Are Interstate Special Access Services Subject to
Federal,fllf'isdictioll Under the Commission's "Mixed Use" Classification
Regime

Respondents are offering OSL service to Internet and data service providers in the form

of a dedicated poinHO-poil1( coml1lunications ser-vlI'(" rhelf DSL technology is new, but the

manner in which Respondents will provide it is nOI i\, applied by the ILEe Respondents, DSL

service is a modern version orthe private lines that hiph-volume voice telephony customers have

10 DcplovJ11ent or Wireline Services OlTering Ad\'anc:.gg TelecOJ11munications Capabilitv ct aL,
Melllorandum Opinion ,md Order FCC 98-188, fll 30 (rei Aug '7 1998) Thc COlllmission uses these tcnns to
describe "basic" telecolllmunications thaI is regulated under Title II of the Communications Act. See Amendment of
Scction_04 702 of the COII1l!l!2~L01L'sRlJkS and Regu!at iOl}~ (Computer II), 77 FCC 2d 384, 419-20(1980);
l.l!li\,cr1';II$~Q'i.£~RgJ.orJ!Q(ollgrcssFCC 98-07~· 45 (rcl\pI (I [()98)C'Stc\'cns Report"),



for years purchased as a means of obtaining direct access to interexchange carrier ("1 XC") net-

works. OSL is simply a ne\v provision of special aece's. having the advanced characteristics of

advanced telecommunications capability. The regulatory tradition of private lines must therefore

be the regulatory scheme for DSL, and the ILFe DSl services should remain within the Com-

mission's jurisdiction as interstate telecommunication' ,ervices

The Commission has already classified OSI as an access service in its recent Memoran-

dum Opinion and Order regarding high-speed data ser\/Ices 12 Access services comprise two

categories special access services and switched aeee,-, services 1\ Special access services "do

not use the local switch. they are dedicated facilities (hlf run directly between the end user and

the IXC's point of presence "I·j Since the ILEC DS! ,erVlces provide a dedicated connection

end users and 1SP customer POPs, they plainly meet the' definition of special access services

The distinction between special access and loeli exchange services bears directly on the

concerns raised by some Petitioners that the ILFes are seeking interstate classification of their

DSL services only to evade reciprocal compensation requirements f<)r Internet traffic delivered to

ISPs over the Public Switched Telephone Network ("P."1TN") I" Unlike the local exchange

services used by ISPs to provide the "last mile" ofthelllnternet services, OSL special access

11 BellSollth Direcl Casc al J3: GTE Direct Case ,II 7-';) Pacific Bell Direct Case at 4-10.
12 Deplovl1lenl of Wircline Services Offering Advanced Tel~c.;91!1[1I11nicationsCapability, Memorandum Opinion and
Order, FCC 9X-lX8,'1 22 (rei Aug 7. 1998)CAdvanced Se~,ic(;sMemorandllmand Order") The Commission
expressly rejected lhe argument of US West that advanced services. such as OSL, are not access services because
they connect end users to an ISP and not a traditional voice interc\change carrier (IXC) The plain language and
legislative history of the 1996 Act. the FCC concluded. "refutes any attempt to tie these statutory definitions to a
pal1ieular technology." Advanced Services Melllorandulll and qrder ~ 42. The COlllmission should similarly reject
this argument as repeated in this proceeding. ALTS Pet itions on BellSouth tariff at 11-12, on GTE's tariff at 9-1 n,
and on Pacific Bell tariff 9-10: Focal Communications and leG Communications Petition on GTE tariff at 2-3

u Access Charge Rc:forln Notice of Proposed RlIlclll;lklllg. Third Rcp0l1 and Order, and Notice of Inquiry,
FCC 96-4R, '1 24 (19%)

1·1 lQ. '1 24.

I" ALTS Petitiolls 011 Bel/South's tariff at 7-11. GTE's lanll at 9. and 011 Pacific Bell's tarill at 10: e*spire
COllllllunications Petitions on RcliSoulh at 2 and on GTE's !:mJ'llt !



provides a dedicated connection 1(, The fact that these dedicated DSL facilities may carry a cal-

culable amount of intrastate traffic, whether Internet-related or purely data services, does not de-

feat the Commission jurisdiction Rather, the Commission and reviewing courts have always

recognized that the same facilities can transpot1 both 1111ra- and interstate traffic. 17 In the case of

special access services, where the traffic carried along a single line is of "mixed use," meaning

both intrastate and interstate in nature, the Commission has classified the service as jurisdiction-

ally interstate and claimed exclusive jurisdiction I~ Applving a de minimis standard, the Coo1-

mission held that facilities carrying even a minimum amount of interstate traffic, designated at

10 percent of traffi c on a si ngl eline, are interstate COl1l1TlU nications faci Iiti es I
9

The settled" 10 percent rule,,20 is therefore cleiulv applicable to the DSL services offered

by the ILEe Respondents tillS case It is clear that Infernet and other interstate data communi-

cations comprise the predominant services that the ILF':C DSL services will carry, thus easily

qualifying these DSL services as interstate under the 10% criterion.

C. The Commission May Exe"cise .Jurisdiction over Respondents' DSL Tariffs
Without An)' State Preemption

The ILEC Respondents also offer in support of theIr interstate argument the so-called

"inseparability" doctrint\ 21 under which the CommiSSion may preempt state commission juris-

diction over communications services that cannot be separated into their intra- and interstate

1(, ALTS notes thaI 17 state commissions have alrC<ldy made this determination as of the date of their
petition ALTS Petitions 011 BcllSoulh's laritY al K on GTE's larltY at 'J, and on Pacific Bell's tariff at 9.

17 See Smith v. Illinois Bell Telephone, 2R2 U.S 113.147 (1930)(noling that the portion of the network
serving the city of Chicago carries local exchange service. intras1ate toll service and interstate toll service); MTS and
WATS Market Stmcture. Memorandum Opinion and Order. 97 FCC 2d 682. 711 (1983 )(discussing private line
WATS service as both local exchange and interstate loll service occurring over the same line)

IX MTS and WATS Mar:J:;c;LSlfliclure. 4 FCC Rcd 'i6(j{l <: I<)X'))(referring specifically to the costs of
providing "mixed lise" special access as an interstate mailer)

1'1 Id.

2Il 47C.FR.~3615-1

:1 GTE Direct Case al IX-20: Pacific Bell Direct Case ;11 (fl-I:>
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components22 Although this argument may be germane to the jurisdictional status ofDSL, it

reaches into the realm of state preemption doctrine which is a sensitive area that the Commis-

sion need not reach in order to dispose of these cases

Because the Commission can rightfully claim exclusive Jurisdiction over DSL based on

its historical regulation of interstate special access ser\ Ices by virtue of the 10% rule, the issue of

preempting state law does not arise Respondents' DS! services arc not subject to common law

notions of separating communications traffic into Its Illtra- and interstate parts Rather, as has

been demonstrated. DSL helongs to a class of special access services over which the Commis-

sion must retain exclusive jurisdiction To illustr<lte. In a landmark case on communications ju-

risdiction case, the US COUJ1 of the Appeals for the f) (' Circuit held that the Commission has

exclusive jurisdiction over WATS as an interstate servlcc 21 without employing preemption

analysis Therefore, the Commission can exercise exclusive jurisdiction over the ILEC DSL

services under the "mixed use" regime without resorting to preemption of state jurisdiction

II. THE COMMISSION SHOULD RETAIN ITS AUTHORITY OVER
RESPONDENTS' DSL TARIFFS AND SHOlJLD REJECT DSL TARIFFS THAT
EVIDENCE AN ANTICOMPETITIVE PRICE SQUEEZE

In the Des;Kl1ol;OI/ Onla, the Commission als;! sought comment on "whether the Com-

mission should defer to the states the tariffing of ret ad DSL services in order to lessen the possi-

bility ofa price squeeze,,24 The rationale for this delegation is that new entrants providing

services that compete with the DSL services of the 11 Fe Respondents rely on ILEe-controlled

and state tariffed wholesale inputs, particul<lrly unhundled loops and collocation, to provide their

services As a result, the \I ,FCs are in the position to Impose an illegal price squeeze on new

entrants by controlling input costs, while si1llultanc<1l1-:lv pricing their retail services below the

n See Louisiana Public Service COIllIll '0 v FCC -17() US 'U 5 176 114 ( 1986)
" !'J~I~-'=L~~'F<::,C 74(;Ti~i 1492. 1501 (DC?:\! 1')~:~! ..



total costs of the inputs needed to provide those services Because state commissions have legal

authority over UNE prices, and relative expertise III costing proceedings, some have suggested

that the FCC should defer to state authoritv as a matter of comity,- - -.) -

ACI and FirstWorld helieve that the Commission should not delegate authority over the

OSL, services of the ILEC Respondents to state commissions in order to lessen the possibility of

an anticompetitive price squeeze, for several reasons First, the price squeeze concerns of new

entrants are significant and well-placed, and the Commission has within its own authority the full

capabilities to prevent and punish illegal price squCC?C conduct Second, the Commission is well

versed in addressing the pnce squeeze concerns of nel.l, entrants and has in the past successfully

forestalled attempts by II ,FCs to shift costs to mOllopcdv services in order to justify retail rates

that effect a price squeeze In protecting new entrants providing DSL services, the Commission

should simply evaluate Respondents' DSL tariffs. and if upon review the ILECs' DSL rates can-

not possibly account for the loop and other UNE costs needed to provide those services, the

Commission should reject the DSL tariffs and give the ILEes a simple remedy: either lower the

costs of inputs or cease the cross-subsidization of retail OSL services

Third, the Commission has already initiated proceedings that may provide an additional

check on the ability of the ILECs to impose an illegal price squeeze by allowing the ILECs to

offer advanced services, IIlcluding OSL services, through affiliates 25 In the past, the Commis-

sion has viewed amliate arrilllgements, with the proper safeguards, as providing ILECs with a

disincentive to engage in anticompetitive pricing pra'11ces Accordingly, until the Commission

delineates the terms and structure ofILECs' optinn 1., provision their xDSL services through af-

21 Bcl/SOlllh Dcsignaling Order al 10: GTE Designating Order at 12: Pacific Bell Designating Order al 10.
25 Advanced Services NPRM. In Ihis NPRM. the Commission has indicated that it will consider whether to

allow ILEes the oplion to provide DSL-based services throllgll an affiliate not subject to the Section 251 and 271
obligations of the I<)<)(, Act .

(/
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consistent with the both the Communications Act and <lntitrust laws As the Commission has

whether or not Respondents' DSL tariffs effect an i!legal price squeeze

ssification, regulation or practice is orwh<ltwhat will be the just and reasonable charge

will be just, fair and reasonable" and may order carrier;;;, to "cease and desist" from offering rates

ket power over that input"2' Specifically, the anticompetitlve nature of a price squeeze is such

that arc not just, fair and reasonable 2G This authoritv plalllly would extend to determining

noted, the opportunity to effect a price squeeze upon competitors exists when "an entity that pro-

Sections 205 and 20R of the Communications\i:t provide the Commission with explicit

It is unquestioned that price squeezes are nnt just filir or reasonable and, as such, are in-

power to review interstate service tariffs and determine whether or not interstate rates are unrea-

sonable in view of the Commission's charge to protect rhe public interest, convenience and ne-

A. As a Mattc." of Law the Commission lias the Authority to Review
Respondcnts' DSL Tariffs and Dctcrminc If thc Tariffcd Prices arc
Anticompctitive and Thus Inconsistent with the Communications Act

cessity. In particular, "the Commission is authorized and empowered to determine and prescribe

protection against illeg<ll price squeezes, the C:ommisslon should not defer its authority over Re-

vides both a retail product and a necessary input f(lr providing that retail product possesses mar-

that "the input product is so high, relative to the price I"rthe retail product, that competing pro-

filiates and has a chance to determine whether affili<lte arrangements will provide an additional

spondents' DSL tariffs to the states, as such action would be premature

viders of the retail service are unable to make a profit 2X Such priclllg practices are unequivo-

c(, 47 U.S.c. §§ 20) and 20X.
C" Amerilech Operating Companies. PClilioJ.! far aQ~(;;l;lr(!lQITYlIlingand Relaled Waivers la Establisha

t:!~\'Js~~I1atQ!Y_r0~Qflforl!lef\lllerLte_cJ~Bc~oJlOrder I 1 FCC Red 1402X 14040-14041n44 (I S)9(j) -,
2X I.e!

callyanticompetitive "When a monopolist competeshy denying a source of supply to his com-



petitors, raises his competitor's price for raw materials without affecting his own costs, lowers

his price for the finished goods, and then threatens his competitors with sustained competition if

they do not accede to his anticompetitive designs, then his actions have cross the shadowy barrier

of the Sherman Act" 2()

B. Input Costs Represent a Substantial Por-tion of Competitors' Costs for
Providing DSL Services, and the Current Disparity Between fLECs' Input
Char-ges and Retail Rates Effects an Illegal Price Squeeze

As the Commission's inquiry in these investigations suggest
30

the threat ofa price

squeeze on new entrants arising from the DSL tariffs filed by the ILEC Respondents is very sub-

stantial As the front-runners in the emerging DS] market, CLECs have spent more than a year

wrangling with ILECs over the prices and terms for the wholesale inputs, including UNEs and

collocation, that would enable competitors to provide 1;lSI. efficient and sophisticated DSL serv-

ices These wholesale inputs represent the majority of the costs that new entrants must bear in

providing any DSL services that compete with services of the ILEC Respondents

After jumping through many of the ILEC-imposed hoops to gain access to these inputs,

CLECs are now, at long last, on the verge of becoming a significant presence in the market for

high-speed services. Now, however, several ILECs are engaged in a "Johnny-corne-lately" at-

tempt to squelch the potential inroads of competitive providers by offering retail DSL-based

services at below-costs rates that even the most eftlcient of competitors cannot match 31

29 Bonjorno v, Kaiser Aluminulll Chemical COl]?, 752 F 2d S02 (3 d Circuit 1984).
30 By raising the question in this matter of whether to defer xDSL tariffing authority to the states, the

Commission aSSllmes. and correclly so. that the possibility of prIce squeezing by ILECs threatens to halt the ability
of CLECs to compete in the DSI. markcl, and thaI, accordinglv dctennine there has to be some means of preventing
this outcome.

31 In addition 10 its invcstlgations into thc tarilTs of BcliSoulh. GTE and Pacific Bell. the Commission has
also opened an investigation 011 the ADSL tariff ofBcll Atlantic !?dl Atlantic Telephone Companies Tariff No t
Transmittal No, I07G. Order SUSly:nding Tariff and Designaling Issues for Investigation, CC Docket No 98-1G8
(rei Seplember 15. 1998)
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ACI and FirstWorld have both been in interconnection negotiations with the ILEC Re

spondents, and thus have first-hand knowledge of the liNE and collocation costs associated with

providing DSL services Based on the costs of these Inputs, the retail prices that the fLECs are

now proposing to charge for their DSL services cannot possibly cover all the underlying costs for

these services Competitive providers ofDSL solutions cannot compete at a price level with the

ILECs' retail DSL services that do not include the same input costs that competitors must pay to

provide similar services

Unlike CLECs, the ILEC Respondents can sustain competitive services that operate at a

loss in order to reduce retail prices or can use their monopoly services to subsidize services that

are not quite up to par in a competitive market NE'\V entrants have no such luxury For many

new CLECs, OSL services are their "bread-and-butter services, and if these services operate at a

loss, these CLECs will not be able to survive in a comnetitive market Moreover, ILECs have

the opportunity to make their DSL services appear 1l1(11\~ profitable and efficient by excluding

some input costs --- such as loop costs --- on the grounds that these Inputs are already used to

provide their dominant services and are accounted t~)r in the tariffing of those services. New

CL.ECs providing DSL services do not have the IUXUT\ of eliminating input costs from their

services through creative cost-shifting, making theIr services appear to be less efficient than they

are in fact

fn their Direct Cases the fLEC Respondenrs (iTE in particular, have sought to create the

false impression that new entrants should not even he concerned about ILEC-imposed price

squeezes In doing so, the II J~C Respondents do not even address the merits of the price squeeze

concern, and certainly have not justified the absence ,d' cost recovery for UNEs and collocation

in their retail prices

17



GTE has argued that competitors need not worrv about price-squeezes because "i f state

and federal regulators do their jobs, there can be no pnc(~ squeeze," and moreover, "GTE cannot
~ ~

file a federal tariff that docs not recover its relevant CC)~ts ,,12 GTE further argued that to the ex-

tent that there are any inconsistencies between the cosll11g data supporting UNEs and the costing

data supporting retail OSL services, "these inconsistencles can be remedied through existing

procedures in the appropriate forUln"ll These lLEC answers fail to get to the heart of what this

proceeding should resolve How should the CommissIon respond, and what remedies should be

imposed, when lLECs file retail OSL rates that cannot possibly account for the loop and

collocation costs needed to provide and to compete \vlth those retail services? As discussed ear-

lier, there is already evidence indicating that ILEC Respondents have in fact filed tariffs that in-

elude retail rates that cannot cover relevant costs, and have created a classic anticompetitive

price squeeze as a means of limiting entry into the lucrative high-speed data services market

In an attempt to mask its ability to impose a pr ICC squeeze on new entrants, GTE suggests

that "the notion ofa price squeeze also ignores the nwnerolls competitive options available for

high speed Internet access 111 the marketplace,,14 This is a red herring The existence of options

for access to high-speed services does not mean that snme competing providers should operate at

an artificial disadvantage due to regulatory costing decisions 35 The only "options" that would

help new entrants are altern3tive sources for buying inputs such as other sources of local loops

But there are no such options here as a handftd of I'orllpanies control the inputs, the "essential

facilities," needed to provide OSL services

32 GTE Direct Case at 2"
33 GTE Direct Case at 2(,

31 GTE Direct Case al 25 (ciling GTE Telcphonc Oper;!lors GTOC TarifY No. I GTOC Transmittal NQ,
1Lt~ RCJ;~Y, CC Docket No ')X-N DA n-1020 at 5-6 (Ml\' 2}-; l()n) ("GTE Reply")

ThIS IS especl<\lly III View of the fact that the ILFes have made il very clear that the\' have no intentions
or reselling their DSL sel"VICCS ~.
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